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GRAVES, JUSTICE, FOR THE COURT:

1.  OnJduly 17,2002, Southaven attorney Chrigtian T. Goddner was served by acomplant dleging

thet he hed charged adient unressonablefeesin violation of Missssppi Ruleof Professona Conduct 1.5.

A default judgment was issued againg Goddner after naither he nor his atorney gopeared before a

Complaint Tribund of the Missssppi Bar. The Tribund found thet Goeldner should be suspended from

the practice of law for 90 days (with Sxty days suspended if the fee a issue were submitted to the Fee

Dispute Resolution Committee of the Bar), and ordered thet he pay $380.99 to cover the codis of the Bar.



2. Goddner rasssthreeissuesinthisgpped. Firg, should he be granted arehearing because he hed
ineffective assstance of counsd, if thet doctrine goplies? Second, did he have acolorable defenseto the
Oefault judgment? Third, was the discipline excessivein light of the evidence?

BACKGROUND
3. InDecember of 1999, Emory Tucker waslooking to buy ahome. He sdttled onahouse heliked,
sgned acontract to purchase the home for $83,000, and offered an earnest money deposit of $1,000. A
few weeks laier he reneged on the contract and informed the sdlers, John and Lynn Narddli, thet they
could keep the $1,000. They sued for specific performanceand for dameagesresulting from the breached
contract, and in response Tucker retained the services of Southaven atorney Chrigtian T. Goddner.,
4.  Thelegd servicescontract Tucker entered into with God dner specified it would cost “ $175.00 per
hour for dl legd sarvicesrendered inthismatter,” with aninitid $700 retainer. The contract noted thet law
clerks would be billed a 50% of the lawvyer’s rate, or $87.50 an hour. Goddner estimated that the
representation would result in atotd bill of $6,970. Statementswereissued monthly, and Tucker paid as
the case progressed.
1.  Thesuitagaing Tucker wasresolved on April 9, 2001, when the parties agreed to settlefor $3,100
and the Nardellis rd eased the $1,000 eernest money depodit. Goddner issued afind hill to Tucker inthe
amount of $9,625, or $2,655 mor e than the estimate. Tucker objected to portions of the fees he was
asked to pay and contacted the Missssppi Bar for recourse. Tucker ultimatdy pad gpproximeatey
$5,967.50 to Goddner, or a little more than a thousand dollars under the origind esimate for legd
Svices
6.  TheBarinditutedthispresent disciplinary action on July 17, 2002, highlighting pecific areeswhere

Goddner dlegedly charged “excessve fees,” auch as $175 an hour for the work of alaw derk, $70 for



the preparation of a certificate of service, and correspondence a $52.50 an hour. Thetrid wasorigindly
set for November 15, 2002, and a continuance was filed that st the trid date a January 8, 2003.
Goddner sought new counsdl dter the Bar informed himiit wasaconflict of interet to retain hislaw partner
ashisatorney.
7.  Goddner then retained the sarvices of Gerdd W. Chatham, Sr., who in a letter written on
December 11, 2002, confirmed that he would represent him and that he would “aso file a Notice of
Appearance and ask thet the matter be continued.” 'Y et Chatham did not enter an gppearance or mation
for a continuance, and on January 8, 2003, the Complaint Tribund of the bar issued a default judgment
agang Goddner, sugpending him from practicefor ninety daysfor charging an unreasonablefee, with Sixty
days of that period suspended if he would submit the fee to the Bar' s Fee Digpute Committee
8.  Goddner was"shocked” a what happened. Heasserted that heput dl faith and trust in Chatham,
and was surprised a the eventts. For his part, Chatham took full responsibility:  he admitted thet through
his“overdght and neglect” thet he did nat file notice of gppearance and a continuance, even though “[i]n
[hig mind” he thought he had. He then made an gppearance as Goddner’'s atorney on February 6,
2003—twenty-nine days after the hearing which suspended Goddner from practice.

DISCUSSI ON
19.  Werdan exdusvejurisdiction over the Rules of Discipline for the Missssppi Sate Bar and we
arethe ultimate judge any matter arisng under thoserules and wereview adl matters of atorney discipline

denovo. Miss. Bar v. Inserra, 855 So.2d 447, 450 (Miss. 2003).

|. Does an attorney have a claim of ineffective assistance of counsel in
bar disciplinary proceedings?



110. Wefirg exercised our authority to regulate atorneys over one hundred and Sixty years ago, when
we declared that there was “no doubt” that we had “the power to drike from the rall of attorneys and
coundlars. . . thenameof anindividud proved to have been guilty of unprofessond or crimina conduct.”
Ex parte Brown, 2 Miss. 303, 306 (1836).! Tha power was made even more goparent after the
Legidature passed legidation unifying the Bar in 1932, See 1932 Miss Lawsch. 121. Sncethat point,
“If}he Sate Bar [has been] in redity an agency of the Sate created in the exercise of the police power of
the date for the purpose of regulaiing more effectively the practice of law and for the purpose of
encouraging the study of improved methods of procedureand practiceinthecourts” Board of Comm'rs
Miss. State Bar v. Collins, 214 Miss. 782, 800, 59 So.2d 351, 355 (1952).

111.  Accordingly, we have exdusve jurigdiction over this metter and dl others regarding attorney
discpline Rule 1(a), Rules of Discipline for the Missssppi State Bar; Miss. Bar v. McGuire, 647
S0.2d 706, 707-08 (Miss. 1994). Since Missssppi Bar disciplinary matersare quasi-crimind in nature,
atorneys accusedin such mattersareentitled to due process of law under both the Fourteenth Amendment
to the United States Condgtitution and Artide 3, Section 14 of our Sate condiitution. Harrison v. Miss.
Bar, 637 S0.2d 204, 218 (Miss. 1994); see also I n re Ruffalo, 390 U.S. 544, 551, 88 S.Ct. 1222,

1226, 20 L.Ed.2d 117 (1968).

There was no forma bar association a that point in Mississippi history. The first Mississippi
bar association had been organized in Natchez and survived from 1821 to 1825; there would not be
another until 1886. Michael deL. Landon, The Honor and Dignity of the Profession: A
History of the Mississippi State Bar, 1906-1976 3-4 (1979). When Brown was decided, one
might still hang a shingle and proclam onesdlf alawyer; the case did not remove him from a bar
association, but instead prohibited him from practicing in any court in Mississippi. Brown, 2 Miss. a
307.



112.  Snceour distiplinay matersare ques-crimind, Goddner arguesthat hehasadam for ineffective
assigance of counsd under Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80
L.Ed.2d 674 (1984), which announced a two-pronged test: “[f]ird, the defendant must show that
counsd’s performance wes deficient . . . [and] [glecond, the defendant must show that the deficient
performance prgudiced the defense” Goddner could point to no cases in any Sae supporting this
propogition, and it gopears that no Sate recognizes such aright. Thisresult wasdso reached inacasein
the Didrict of Columbiawhere an atorney made Goddner’ s argument but “citeld] no case, nor [did] . .
. research producd] any . . . in which effective assstance of counsel was hdd to be a due process
requirement in bar disciplinary procesdings” In re Slattery, 767 A.2d 203, 212 n.10 (D.C. 2001).
113.  Goddner argues he has tentative support for his argument by virtue of Terrell v. Mississippi
Bar, 635 S0.2d 1377 (Miss 1994). There we denied adam of ingffective assstance of counsd in
discplinary hearings, but at length examined the resuit if wehad adopted aStrickland test. 1d. at 182-
83. InTerrell, weused thet hypothetical to flesh out thefactsof thecase. Wedid not, and do not, adopt
aStrickland sandard of ineffectiveass gance of counsd for disdplinary matters. Whileabar discplinary
proceading is quas-crimind in neture, it is not sufficdently arimind in nature to trigger the protection of
Strickland.

114.  Goddner isnat without his options; the quas-crimind nature of a disciplinary heering meansit is

patly avil. Inaavil case, one might have adam of legd mdpractice agang one sdtorney.



I1. Should the default judgment against Goeldner be set aside?

115. The Mississippi Rules of Civil Procedure gpply to default judgments in disciplinary actions.
Terrell, 635 So.2d a 1380. A default judgment granted under Rule 55 is gppedled under Rule 60(b).
See generally J. Jackson, M. Miller, R. Morton, J. Matheny, Civil Procedure, in 2 Ency. of Miss.
Law §13:212 (Jackson & Miller eds. 2001). Therearethreefactorswhich are consdered before setting
addeadefault judgment: fird, whether thereis good causeto sat asde the default; second, whether there
is a colorable defense on the merits of the dam; third, the nature and extent of prgudice which may be
auffered by the proponent of the default judgment if the default is set asde. See Williams v.
Kilgore, 618 S0.2d 51, 55 (Miss. 1992).

116. Having a colorable defense on the merits “is a factor which should often be suffident to judtify
vecation of a judgment entered by default” Guar. Nat'l. Ins. Co. v. Pittman, 501 So.2d 377,
383 (Miss. 1987). Goddner arguesthat he has a colorable defense; gpedificdly, thetitis”impossble’ to
determine if thefees he charged Tucker were excessve without further evidence. Hemaintainsthat hehed
an expert who would tedtify that his charges were reasonable and thet the fee was actudly reduced.

117.  Smply because the fee was reduced does not determine if the fee were actudly reesonadle. If
every time a fee was contested an atorney smply lowered the fee in response, we would never address
thetrue issue the responghility of the bar to charge a reasoneble fee for sarvices provided. See Rule
1.5(a), Missssppi Rules of Prafessond Conduct. The vay integrity of the legd professon is a dake
whenissuesof overcharging areconsdered, and an atorney cannot hidefrom that our interestin presarving

the integrity of the bar.



118. Inthiscase sgnificant work was performed not by Goddner, but by hislaw derk? By thevery
terms of the form contract he entered into with Tucker, Goddner’s charges were per se unreasonable.
He contracted to bill no morethan 50% of hishourly feefor the services of alaw derk, but ingteed he billed
the ssme asiif he had done the work himsdif.

While heinitidly termed the law derk billing an “aror,” on his goped to this Court Goddner vigoroudy
atempts to defend his hilling, induding affidavits from an expert and examples of his computer hilling
datements. This contradiction illuminetes the fact thet Goeldner has no defense a dl. Goddner cannot
defend the hilling, because by the very terms of the contract with Tucker it was unreesonable. Sincethere
isno defense, the default judgment entered by the specid tribund stands.

I11. Wasthe 90-day suspension of Goeldner’s license excessive based on
the evidence?

119.  “Theburden of proof onthe Bar inan atorney disciplinary procesding isto show thet the attorney
violated the rules in question by dear and convindng evidence” Terrell, 635 So.2d at 1385. Our
primary concern when imposing sanctions for attorney misconduct is thet the punishment be suffident to
vindicate the overdl reputetion of the Bar in the public eye. Miss. Bar v. Sweeney, 849 So.2d 834,
837 (Miss 2003). While we are free to evduate the discipline the Bar has imposed and modify thet
punishment as best needed to sarve the best interest of the Bar and the public, we congder a st of nine
aiteria
(2) the nature of the conduct involved;

(2) the need to deter Smilar misconduct;
(3) the presarvation of the dignity and reputation of the profession;

2 Goddner admitted in his “Response to Forma Complaint” to the bar that time was billed by an
employee “at the rate of $175.00 per hour after his graduation and prior to hisadmission.” (emphases
added). Until admittance to the bar, a person with aJ.D. isno more than a“law clerk.”

7



(4) the protection of the public;

(5) the ssnctionsimposad in Smilar cases,

(6) the duty violated;

(7) the lawyer' smentd date;

(8) the actud or potertid injury caused by the lawvyer’ s misconduct; and

(9) the exigence of aggravating or mitigating drcumstances.
Id. & 887. Many of thesefactorsare sHf-evident; it isimper ati ve we protect the public from atorneys
that overcharge for thelr sarvices. In the case a hand, we look to the ninth factor, the existence of
aggravaing or mitigeting drcumgances, because this is not the firg time Christian Goddner has come
before us.
120. We can contemplate the performance of a lawvyer in our ddiberaions See Miss. Bar v.
Coleman, 849 So.2d 867, 876 (Miss. 2002) (examining conduct of atorney). We adso can condder
prior infractions by attorneysin imposng disaplinary messures. Byrd v. Miss. Bar, 826 So.2d 1249,
1255 (Miss. 2002) (examining thet attorney had been given one public reprimand, one privete reprimand,
and three informd admonitionsin ten years when conddering disbarment).
121.  Inhis defense, Goddner submits that his ultimate reduction of the fee should be conddered as
mitigeting evidence. In pressing itsargument, the Bar points ustowards Goeldner v. Miss. State Bar
Ass'n, 525 So.2d 403 (Miss. 1988). Intha case, aComplaint Tribund of the Bar had determined thet
Goddner “willfully misrepresented the amount of fees[in adient’scasg in order to be paid a an hourly
ratein excess of that dlowed by [g] chancdlor'sorder.” 1d. at 404.
122.  Intha case, Goddner had charged hisdient $100 an hour to act as conservator of her estate. 1d.
When Goddner filed legd action on behdf of the consarvatorship, he was indructed by the chancdlor
overseaing the case that he could only charge $60 per hour. 1d. We uphdd the Spedid Tribund’ sfinding

that Goddner hed crested anew and whally fictitioushilling filethet totaled the sameamount hewould have



mede if he were dlowed to charge $100 an hour. 1d. a 404-06. His*conduct condtituted a fraudulent
misrepresentationto the court and tothedient.” 1d. at 407. Y et wedid not dishar Goddner permanently,
asthe Bar suggested; we only disbarred him for two years. 1d.

123. Thisisdifficult evidence for Goddner to overcome. He has areported higtory of both fraudulent
hilling and presenting it asthetruth to adient and our judidd sysem. The Spedid Tribund only found thet
Goddne’s over-hilling of Tucker deserved aninety - day suspenson from the practice of law, with Sixty
days of that dayed if he would submit the fee dispute to the Bar' s Fee Digpute Resolution Commiittee. In
ligt of the aggravating drcumgtance of a previous disbarment for a fraud upon the court, thisis not an
excessve punisiment.
CONCLUSION

24. Whilethedistiplinary proceedings atorneysare subject to are quas-crimind in neture, thereisno
dam for ineffective asssance of counsd. Bound by the language of his own contract, Godldner has no
Oefense to the defaullt judgment entered againg him for unressonableness of fees. Ladtly, the aggravaing
arcumdance of Goddner’ s previoustemporary disbarment for fraudulent feesand afraud upon the court,
combined with thefactsand evidence of thiscase, are suffidient to maintain his ninety-day sugpenson from
practice as mandated by the Spedid Tribund of the Mississippi Bar.
7125. CHRISTIANT.GOELDNERISHEREBY SUSPENDED FROM THE PRACTICE
OF LAWINTHESTATEOFMISSISSIPPI FORNINETY (90) DAYS,(WITH SIXTY (60)
DAYSOF THAT PERIOD SUSPENDED IFHE SUBMITSTHE FEEDISPUTE TO THE
BAR'SRESOLUTION OF FEE DISPUTESCOMMITTEE).

SMITH, CJ.,, WALLER AND COBB, P.JJ., AND DICKINSON, J., CONCUR.

RANDOLPH, J.,, CONCURSIN RESULT ONLY. EASLEY, J., DISSENTSWITHOUT
SEPARATE WRITTEN OPINION. DIAZ AND CARLSON, JJ.,NOT PARTICIPATING.



